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LYNCH, Circuit Judge. The San Juan Bay Mari na has a nunber

of commerci al establishnents | ocated on piers in San Juan Har bor,
i ncl udi ng t he Shooters Waterfront Caf é. Lacki ng the necessary permts
fromthe Arny Cor ps of Engi neers, the Mari na nonet hel ess built new
pi ers and structures. These newconstructions are | ocated in the San
Ant oni o Channel, part of the navigable waters of the United States, and
so are subject tothe Rivers and Harbors Act, 33 U.S. C. 8§ 403et_seq.
The United States brought an acti on agai nst the Mari na, the restaurant,
and Eduardo Ferrer, the President of both conpanies, to conpel
def endants to renove these structures, in order to restore the
wat er ways, and for a pernmanent injunction against future illegal
construction. Thedistrict court, oncross notions, entered sunmary
judgment for the United States and issued the injunctive relief.
On appeal, the Marinaprimarily pointstothe fact that it
| eases the original piers fromanentity of the governnment of Puerto
Ri co, the Puerto Rico I ndustrial Conpany ("PRI DCO'), and surroundi ng
areas fromthe Puerto Rico Port Authority ("PREPA"). As such, it
argues, the case shoul d have been di sm ssed because t he gover nnent of
Puerto Ri co was an i ndi spensabl e party tothe case. It al so says that
under the | ease any "i nprovenents” nmade to the origi nal property return

to PRIDCOand that the United States cannot proceed with this action



wi t hout ascertai ni ng whet her Puerto Rico would |i ke to have t hese
structures kept. Inaddition, it argues that the United Statesis
requiredto consider the publicinterest in consideringwhether to
grant a permt and has not done so. Finally, the Mari na says there are
genui ne i ssues of material fact, precluding entry of summary j udgnent
for the United States.

l.

W describe the facts established by the record. After being
deni ed an earlier permt application, the Mari na appliedtothe Corps,
inApril of 1992, to build an 80 by 40 foot pl atformadj acent to -- and
to beconme part of -- the original structure. On May 18, 1992, the
Cor ps i ssued a conti ngent permt, No. 199250101, for the construction.
A contingent permt does not all owconstructionto start until the
permt conditions are net. The permit was conti ngent on obt ai ni ng
coastal zone certification or waiver fromthe Puerto Ri co Pl anni ng
Board and Puerto Rico Environnmental Quality Board. Nei t her a
certification nor awaiver was obtai ned. Despitethis, the defendants
went ahead and built a platform The platformwas roughly 97 by 57
feet, larger than that proposedinthe application. The Corps issued
a cease and desi st order onJuly 5, 1995, after it had i nspectedthe
site.

I n May of 1992, the Marina had fil ed for Nati onwi de Perm t

Nunmber 3, to reconstruct an existing pier. This type of permt
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authorizes the reconstruction and rehabilitation of existing
servi ceabl e structures but does not permt deviationfromthe origi nal
footprint. See 33 C.F.R 8 330et seq. (nationw de pernit program.
The Marina then converted the pier froma wooden structure to a
rei nforced concrete structurewith additional piles. The problemis
that the pier was al so constructed to twice its original size, in
violation of the permt conditions.

The Marina filed, on August 4, 1993, another permt
appl i cation, No. 199350118, to construct a 40 by 44 f oot expansionto
t he conti ngently aut hori zed 80 by 40 foot platform The Corps again
i ssued a contingent permt, conditioned on receiving coastal zone
certification fromthe Pl anni ng Board. On Decenber 29, 1993, the
Commonweal t h deni ed approval . |ndeed the Pl anni ng Board strongly
obj ected to the proposed project. In February 1994, the permt was
deni ed by t he Corps. Defendants took no appeal fromthe permt denial .

Nonet hel ess, defendants went ahead and construct ed an addi ti on of
approxi mately 40 feet by 57 feet. The net result of the construction
was t he emer gence of a continuous structure of roughly 137 by 57 f eet,
whi ch houses a terrace bar, a swi nm ng pool, a deck, and ticket offices
for a tour boat.

Wthout any permt applicationat all defendants al so added
anot her structure, rhonboi d i n shape, of about 2800 square feet, for a

"sushi bar." Indeed, the construction started after the Corps had
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issued its July 1995 cease and desist order to stop the other
unaut hori zed work. The defendants al so went ahead and built yet
anot her pier, about 300 feet | ong by 5 feet wide, without a permt.
The Cor ps i ssued an anended cease and desi st order i n Septenber 1995 to
t ake account of these later two violations.

On Novenber 30, 1995, defendants filed another permtt
application, after the fact, to justify all of the unauthorized
structures. Not surprisingly, the Corps deniedthe application, saying
it couldnot accept an after-the-fact permt fromsoneone who had been
deni ed a perm t and who woul d be subj ect tolegal action. This suit
was t hen brought.

1.

Qur reviewof the entry of summary judgnent i s de novo.

Thomas v. Eastnman Kodak Co., 183 F.3d 38, 47 (1st Cr. 1999),

cert. denied, 528 U S. 1161 (2000). We review an award of

injunctive relief ordering renoval and restoration for abuse of

discretion. United States v. Qunberl and Farns of Conn., Inc., 826 F. 2d

1151, 1164 (1st Cir. 1987), cert. denied, 484 U. S. 1061 (1988). A

district court's determ nationthat a party is not anindi spensabl e
party can rest on a determ nati on under either Rul e 19(a) or Rul e 19(b)
of the Federal Rules of Civil Procedure. W have previously found it
unnecessary t o det erm ne whet her t he appropri at e st andard of reviewfor

Rul e 19(a) deci sions as to necessary joi nder i s de novo or for abuse of
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di scretion. See Tell v. Trustees of Dartnouth Coll., 145 F. 3d 417,

418-19 (1st Gr. 1998) (notingcircuit split). Sincethe outcone again
woul d be t he sane under either standard, we refrain fromresolvingthis
guestion. Seeid. at 418 (not resol ving i ssue because not rel evant to
outcone). Rule 19(b) determ nations as to i ndi spensabl e parties are

revi ewed for abuse of discretioninthiscircuit. See Travel ers | ndem

Co. v. Dingwell, 884 F.2d 629, 635 (1st Cir. 1989).

This caseis set inthelegal framework of the Ri vers and
Har bors Act of 1899, 33 U.S.C. § 401. For nore than acentury, it has
been the | awt hat no one may pl ace obstructions into the navi gabl e
wat ers of this country wi t hout aut hori zati on fromthe Army Cor ps of

Engi neers. See United States v. Kennebec Log Driving Co., 491 F. 2d

562, 565 (1st Cir. 1973); see also United States v. Estate of Luis

Boot hby, 16 F. 3d 19, 21 (1st Cir. 1994). The term"obstruction" as

used inthis Act has a broad sweep. See Sanitary Dist. Co. of Chicago

v. United States, 266 U. S. 405, 429 (1925) (term ng the section "a

br oad expression of policy in unm stakable terns"), citing United

States v. Rilo G ande Dam& lrrigation Co., 174 U S. 690, 708 (1899)

(giving the concept of obstruction in the predecessor act a broad
sweep; not limtingit to "a prohibition of any obstructionto [ ]
navi gation," but instead construing the section to reach "any
obstruction to the navi gabl e capacity, and anyt hi ng, wherever done or

however done, . . . which tends to destroy t he navi gabl e capacity of
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one of the navigable waters of the United States"); see al so United

States v. Republic Steel Corp., 362 U. S. 482, 487-88 (1960) (noting

"broad sweep" giventothe term. The termhas been construed to
i nclude even the deposit of certainrefuse and waste materials, which
viol ators nay be ordered to renove. See id. at 485, 491-92 (district
court had authority under the R ver and Harbor Act to issueinjunctive
restorative orders).

The key provision of the Act, for our purposes, is 8§ 403:

The creation of any obstruction not affirmatively authorized
by Congress, to the navi gabl e capacity of any of the waters
of the United States is prohibited; and it shall not be
| awf ul to build or commence t he buil di ng of any wharf, pier,
dol phi n, boom weir, breakwater, bul khead, jetty, or ot her
structures inany port, roadstead, haven, harbor, canal,
navi gabl e ri ver, or other water of the United Sates, outside
est abl i shed harbor |ines, or where no harbor |ines have been
est abl i shed, except on pl ans recomended by t he Chi ef of
Engi neers and aut hori zed by t he Secretary of the Arny; and
it shall not belawful to excavate or fill, or in any manner
to alter or nodify the course, |ocation, condition, or
capacity of, any port, roadstead, haven, harbor, canal,
| ake, harbor of refuge, or inclosurewthinthelimts of
any breakwat er, or of the channel of any navi gabl e wat er of
the United States, unl ess the work has been recomrended by
t he Chi ef of Engi neers and aut hori zed by t he Secretary of
the Arny prior to beginning the sane.

33 U.S.C. 8 403. \Where navigable coastal waters, such as the San
Ant oni o channel, are invol ved, the Corps requires that Coastal Zone
Managenent Act certification be acquired. See 33 C.F. R. § 320. 4(h).
The Coast al Zone Managenent Act is a federal | awadm nistered by the

Nat i onal Qceanogr aphi ¢ and At nospheri c Adm ni stration, which, inturn,



has del egat ed sone authority for adm nistrationtothe States. See 16
U.S.C. 8 1451 et seq. Puerto Ricois considered a state for these

pur poses, and adm ni sters the Act t hrough the Puerto Ri co Pl anni ng

Boar d.

The record is clear that defendants built structures w thout
necessary permts. Def endants attenpt to avoid the renoval,
restoration, and cease and desist orders on other grounds. In

oppositiontothe notion of the United States for summary j udgnent,
def endant s made four argunents: (1) the Governnent of Puerto R co was
an i ndi spensabl e party because it had a vested interest inthe property
and owned t he preni ses def endant s occupi ed as tenants; (2) the Corps
shoul d have approved the after-the-fact permt application because it
was inthe publicinterest that the structures be built; (3) that same
public interest meant the plaintiff United States | acked standingto
sue; and (4) the cease and desi st order was i nval i d because it was not
signed by the correct person. Defendants al so argued that evenif
summary j udgment was not entered for the def endants ontheir cross-
notion for these reasons, then at | east summary j udgnent shoul d be
denied to the United States, because there were material facts in
di spute. Essentially, the sane argunents are raised on appeal.

A. Puerto Rico as an | ndi spensable Party

The questi on of whet her Puerto Ricois an indi spensabl e party

is governed by Rule 19, Fed. R Civ. P. Thisis atwo part inquiry.

- 8-



First, the party nust be a necessary party under Rul e 19(a), ! Del gado

v. Plaza Las Anericas, Inc., 139 F.3d 1, 3n.2 (1st Cr. 1998), and

then it nmust be an i ndi spensabl e party under Rul e 19(b).? For a nunber

of reasons, we agreewiththedistrict court that Puerto R co, through

L Rul e 19(a) provides:

(a) Persons to be Joinedif Feasible. Apersonwhois subject

t o servi ce of process and whose joi nder wi |l not deprive the court

of jurisdictionover the subject matter of the action shall be
joined as apartyinthe actionif (1) inthe person’s absence
conpl ete reli ef cannot be accorded anong t hose al ready parti es,

or (2) the personclains aninterest relatingtothe subject of

the actionandis so situated that the di sposition of the action
inthe person’s absence may (i) as a practical matter i npair or
i npede the person’s ability to protect that interest or (ii) | eave
any of the persons al ready parties subject to asubstantial risk
of incurring double, multiple, or otherw se inconsistent

obl i gati ons by reason of theclaimedinterest. If the person has
not been so joi ned, the court shall order that the person be nade
aparty. If the personshouldjoinasaplaintiff but refusesto
do so, the person nay be made a def endant, or, in a proper case,

aninvoluntary plaintiff. If thejoinedparty objects to venue
and j oi nder of that party woul d render the venue of the action
i mproper, that party shall be dism ssed fromthe action.

2 Rul e 19(b) provides:

(b) Determ nation by Court Whenever Joi nder not Feasible. If a
person as described in subdivision (a)(1)-(2) hereof cannot be
made a party, the court shall determ ne whet her i n equity and good
consci ence t he acti on shoul d proceed anong the parties beforeit,
or shoul d be di sm ssed, the absent person bei ng t hus regar ded as
i ndi spensabl e. The factors to be consi dered by the court incl ude:
first, towhat extent ajudgnent rendered inthe person’s absence
m ght be prejudicial tothe person or those already parties;
second, the extent to which, by protective provisions inthe
judgnent, by the shaping of relief, or other measures, the
prej udi ce can be | essened or avoi ded; third, whether ajudgnent
rendered in the person’s absence wi || be adequate; fourth, whet her
the plaintiff will have an adequate renedy if the action is
di sm ssed for nonjoi nder.
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PRI DCO, is not a necessary party under Rule 19(a), and so not an
i ndi spensabl e party under Rule 19(b).

Def endant s ar gue under Rul e 19(a) that t he Comonweal t h of

Puerto Rico has interests such that its absence fromthe action "nmay .

as a practical matter inpair or i npede the person’s ability to
express that interest.” Fed. R Cv. P. 19(a). It also argues under
Rul e 19(b) that the United States cannot have a conpl et e renedy unl ess
t he Commonweal th is a party. Defendants make t he usual Rul e 19(Db)
argument t hat the absence of an i ndi spensabl e party neans t he acti on
shoul d be di sm ssed.

Def endants say that they are nmere |essors, and the
Commonweal th i s the ulti mate owner of the of fendi ng structures and so
it must be nade a party. This positionis contrarytothe adm ssionin
t he def endants’ answer that the Marinais the "sol e owner” of all of
t he property in question, andwithits positionthat the Cormonweal th
has only a "vested" interest inthe so-calledinprovenents. W bypass
this inconsistency in defendants’ position.

The PRIDCO| ease with the Marina, inthe same cl ause whi ch
permts PRIDCOto take i nprovenents at the end of the | ease, nakes t he
| essee responsi bl e for obtai ning and conplyingwi th all applicable

state and federal permts.® The requirement to get necessary pernmts

3 Cl ause Eight of the PRIDCO | ease provides, in rel evant
part, that if PRIDCO authorizes the Ilessee to build
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fromthe Corps is repeated in another clause.* PRIDCOi s aut horizedto
cancel the | ease for non-conpliance with these provisions.> PR DCO has,
by | ease, assigned responsibility for the permtting processandits
consequences to defendants.

Def endant s rai se a pure i ssue of | aw. whet her an owner is a
necessary party when a tenant nakes "i nprovenents” in property that are
inviolation of the Rivers and Harbor Act. At the outset, we are
dubi ous t hat the Commonweal th i s t he present owner of the structures
chal l enged by the Corps, given the |l ease conditions. The |ease
descri bes the prem ses | eased and does not purport togiverightsto
bui | d on t he subnerged | ands next to the | eased pi ers and prem ses.
Whil e the | eases may grant areversionary interest tothelessorsin
i nprovenents on the | eased property, the structures at i ssue here were
not built onthe |l eased property, but on subnerged | ands out si de t he

| eased property.

i mprovenents, the "Lessee hereby conmts itself to submt
evidence of all those necessary permts," be they state or
federal, required for the construction of the inprovenents.

4 Cl ause Si xteen of the | ease provides that "Lessee shal |
comply with the laws and/or rules, norns, regulations of all
federal and/or state agencies applicable or governing, related

to its operations and in particular . . . [the] U S. Corps of
Engi neers . . .."
5 Cl ause Fourteen of the lease allows PRI DCO to cance

the |l ease for "non-conpliance" with any of the provisions or
condi tions of the |ease.
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Still, evenif we assune that the Commonweal th wi || have sone
ownershipinterest intheillegally constructed structures at the end
of the lease, that interest isinsufficient torender it a "necessary
party" under Rul e 19(a). The order here does not as a practical matter
i mpair or inpede the Cormonweal th’s ability toprotect itsinterest in
the property it does i ndi sputably own: the origi nal piers and ori gi nal
structures. The only remainingissue rai sed by def endants i s whet her
the court's order woul d "i npede or inpair"” the Coormonweal th's ability
to protect its purported reversionary interest in the illegal
structures upon the term nation of the |l ease. However, a partyis
necessary under Rul e 19(a) only if they claima "l egally protected
interest” relating tothe subject matter of the action. See, e.q.,

Nort hrop Corp. v. McDonnel | Dougl as Corp., 705 F.2d 1030, 1043 (9th

Cir. 1983). At present, this reversionary interest is wholly
contingent -- if defendants optedto raze the structures ontheir own
volition, the Commonweal th woul d have no | egal recourse. That
def endants do so under court order makes no difference. Sincethe
relief ordered by the district court i s conplete, and concl udes t he
controversy wi t hout harmto any | egal | y cogni zabl e i nterest of the
Commonweal t h, t he Commonweal th i s not a necessary party under Rul e

19(a).*®

6 The def endant does not argue an alternative reason t hat
t he Commonweal th m ght be considered a necessary party, but we
pause to consider it inlight of the court's duty to protect the
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W add t hat t he Cormonweal t h, wel | aware of this situation,
never noved tointervene, andsoit is apparently of theviewthat its
interests either were not at stake or were al i gned with those of the

United States. Cf. Fed. R Civ. P. 19(a)(2) (conpul sory joinder

appropri ate where the person "clains aninterest” relating tothe
subj ect of the actionthat isthreatened by litigationin his absence)
(enphasi s added). Sinceits decisiontoforgointerventionindicates

t hat t he Conmonweal t h does not deemits own interests substantially

threatened by the litigation, the court shoul d not second-guess this

interests of absent parties. See, e.d., Provident Tradesnens
Bank & Trust Co. v. Patterson, 390 U S. 102, 111 (1968) (urging
courts of appeal to raise nonjoinder issues on their own
initiative "to protect the absent party, who of course had no
opportunity to plead and prove his interest below'). The
Commonweal th m ght have an interest relating to the subject
matter of this action because at sonme future point, the Corps
could possibly seek to conpel the Comonwealth to renove the
of fendi ng structures, should the order stand but the defendants
fail to conmply with its dictates. We conclude that this
hypot het i cal possibility is insufficient to render the
Commonweal th a necessary party to this action. The absence of
the Commonweal th in this action would not inpair or inpede its

ability to protect its interests. See Fed. R dCv. P
19(a)(2) (i). Nor would it threaten to |eave the present
defendants at risk of ‘incurring multiple or inconsistent
obligations. Cf. Rule 19(a)(2)(ii). In any subsequent action

agai nst the Commonweal th, it would be free to assert all of its
possi bl e def enses, w thout being inpaired by the outcone of the
present case. In these circunstances, and in light of the
Commonweal th's decision not to intervene, we do not find the
Commonweal th to be a necessary party.
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determ nation, at | east absent special circunstances. See, e.4d.,

Nort hrop Corp., 705 F. 2d at 1044; United States v. Sabine Shell, Inc.,

674 F. 2d 480, 483 (5th G r. 1982). Thus the requirenents of Rul e 19(a)
have not been net.

Even if the Rule 19(b) analysis were reached, the
Commonweal t h, t hrough PRI DGO, woul d not be an i ndi spensabl e party. See

Pr ovi dent Tr adesnens Bank & Trust Co. v. Patterson, 390 U. S. 102, 118-

25 (1968) (finding that the nere fact that absent parties' interests
may be af f ect ed does not automati cally render that party i ndi spensabl e
wi t hinthe neani ng of Rule 19(b)). At present, thereis noreasonto
think that any judgnment against defendants would prove to be
i nadequate. Further, even were t he Commonweal t h a necessary party and
an i ndi spensabl e party, as it is not, the Cormonweal th coul djust be
joinedinthe action,” and so there woul d be no reason to di sni ss for

| ack of an indispensable party.?8

! The district court m sspoke when it gave as a reason for
findi ng Puerto Ri co was not a necessary party that the Commopnweal th
coul d not be sued infederal court by the United States. That i s not
SOo. See, e.qg., United States v. Al aska, 503 U. S. 569 (1992) (hol ding
st ate responsi bl e under Ri vers and Harbors Act); United States v.
M ssissippi, 380 U S. 128, 140-41 (1965).

8 (n appeal , def endant s have noved t o suppl enent t he record and
toremand tothe district court, flourishingaletter purportedly from
a Deputy Executive Director of the Puerto Rico I ndustrial Devel opnment
Conpany. That letter asserts that this agency has an interest in
keeping two of the offending structures. W order the letter be
stricken and deny the noti on. Even assum ng dubitante that this letter
i s an aut hori zed expression of interest onthe part of the Commonweal t h
intheretention of structures erectedin violationof both federal and
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B. The Public |Interest Standard

Def endant s make a t wo- pronged ar gunent regar di ng public
interest, as best we understandit. Thefirst isthat it isinthe
publicinterest that the permts beissued, and the second i s that,
because this is so, the United States does not have standi ngto pursue
this enforcenment action.

The nost beni gn thingthat can be said for these argunents
isthat they areinventive. First, at the time, defendants did not
seek review of the denial of the permts under the Adm nstrative
Procedure Act, 5 U S.C. 8§ 701let seq., the proper avenue for such a
"publicinterest” challenge to an agency action. They are forecl osed
fromcollaterally attacking the denial of the permits in this
enf orcenent proceedi ng. Mor eover, under the APA, such agency
j udgenment s woul d be entitl edto considerabl e def erence, and t he court

shall not substituteits judgnment for that of the agency. See Citizens

to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402, 416 (1971)

(abrogat ed on ot her grounds by Califano v. Sanders, 430 U. S. 99, 105

Puerto Ricolaw, that expressionof interest istoolittle, toolate.
Thr oughout the district court proceedi ngs, the Commonweal t h of Puerto
Ri co, which clearly knewof the di spute, never sought tointervene.
Courts donot initially decide permt applications andthis bel ated
effort tointroduce evidenceis inproper. Seelnre Colonial Mrtgage
Bankers Corp., 186 F. 3d 46, 50 (1st G r. 1999) (newevi dence proffered
t hat was not properly beforethetrier of fact cannot be consi dered on
appeal ), cert. denied, 528 U S. 1139 (2000).

-15-



(1977)); Trafalgar Capital Assocs., Inc. v. Cuonp, 159 F. 3d 21, 26 (1st

Cir. 1998), cert. denied, 527 U S. 1035 (1999).

Ther e woul d be no si gni ficant reason to question the agency's
j udgnment herein any case. The Corps is charged with the protection of
t he "navi gabl e capacity” of U S. waters, such as the San Antonio
Channel of the San Juan Bay, and nust consider a w de array of
interestsinthe protection of these environnental resources. The
denial of the initial permts applied for was based on the
Commonweal t h’ s refusal to grant coastal zone nanagenent certification;
accordingly, the positionof the United States can hardly be said to be
agai nst the publicinterest. Inaddition, thelawrequires the deni al
of the after-the-fact attenpts to get perm ssion for structures asto
which permts were denied or as to which | egal action has been
determ ned to be appropriate. 33 C.F.R 8§ 326.3(e); see also

Cunber| and Farns, 826 F.2d at 1163 (Corps acted well within its

authority under 33 C.F. R 8 326.4(c)(4) in denying after-the-fact
application). Astothe structures built without even an application
for apermt, whatever the nmerits of a hypothetical applicationthat
was never nmade, it iscontrarytothe publicinterest topermt the
bui l ding of structures in navigable waters w thout any permt
application having been submtted.

Finally, the lack of standi ng argunent i s i nconprehensi bl e.

Congr ess charged the Corps with considering permt applications from
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t hose wanting to put structures i nto navi gabl e waters. Defendants here
ei ther were deni ed permits or didnot bother to apply for them The
Uni ted States pl ai nl y has standi ng under the statute to enforce cease
and desist orders and to seek the renoval of structures built in

violationof law See 33 U. S.C. § 406; Cunberl and Farns, 826 F. 2d at

1163.
C.  Summary Judgnent: Material Facts

The Marina argues that there are material facts indispute
t hat preclude entry of summary judgment. In particular it says that

t here are di sputes of fact as to the measurenents of the structures at
i ssue. It alsoargues that "there are genui ne controversies regardi ng
the permt applicationprocess. . . that sone or all of the structures
did not require the issuance of individual permts and/or were
aut hori zed by plaintiff." W disagree. Therecordis quite clear that
defendants willfully violated the law. Further, these sort of
over broad argunent s, unsupported by specifics, amount to a wai ver of
t he issue. Finally, defendants say they would |like to do sone
di scovery which m ght | ead t o admi ssi bl e evi dence. But no Rul e 56(f)
affidavit was fil ed, perhaps because it coul d not have beenfiledin
good faith, and so defendants are forecl osed.

D. | nproper_Si gnat ure

The final argunent i s that the cease and desi st order nmay not

be enf orced because t he wong person signed the orders. Theinitial
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cease and desi st order was signed by a M. Miiiz for the District
Engi neer. This order was | ater anended by a second order, whi ch was
si gned by the Deputy Di strict Engi neer of the Corps. The defendants
contest M. Miiiz's authority to sign the order, relying on the
| anguage of 33 C.F. R 8 326.3(c), which provides:

Once the district engi neer has determ ned t hat a vi ol ati on

exi sts, he should take appropriate steps to notify the

responsi ble parties . . . . [T]he district engineer’s

notification should be inthe formof a cease and desi st

order prohibitingany further work pendi ng resol uti on of the

vi ol ation .
The argunent is utterly neritless. As the district court noted, the
Di strict Engineer i s authorizedto del egate his authority. See 33 CFR
8§ 325.8(b) ("permt need not be signed by the district engineer in
person but may be signed for and in behalf of himby whonever he
designates”). Uponits reviewof therecord, the district court found
t hat M. Mifi z, as Chief of the Regulatory Field Ofice, was properly
aut hori zed by established Corps policies to sign cease and desi st
orders. |If so, the authority was properly del egated. W see no reason
to disturb this finding.

Il

For these reasons we affirmthe district court’s entry of

sumary j udgnent for the United States, andits order of enforcenent.?®

® The judgnment ordered "t he defendants to expeditiously and
wi t hout further del ay renove all referenced structures nentionedin all
six clains."” Specifically, the judgnment orders require renoval of:

1. acontingently authorized 40 by 80 foot pl atformwhi ch was
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Inlight of the frivol ous argunents rai sed on appeal, we award doubl e

costs agai nst defendants. 10

actually built to di mensions of 97 by 57 feet in viol ati on of
Permit No. 199250101;
2. that portion of the pier reconstruction of Nati onwi de Perm t
#3 whi ch exceeds the original dinensions;
3. theplatform with amninmmsize of 2,800 square feet built
wi t hout the Corps permt after i ssuance of the Cease and Desi st
Or der;
4. the 300 by 5 foot pier constructed without a permt and
restore the navigabl e waters of the United States to their pre-
construction condition; renoving all material, wood, concrete,
plastic or construction-related debris in a sound and
environnental |y correct manner, said material s to be depositedin
an upland site previously approved by the Corps.
It al so pernmanent|y enjoi ned t he def endants "fromfurther construction
i n navi gabl e waters of the United States wi thout first having obtai ned
permts fromthe Corps and after conplyingw th all conditions i nposed
by said pernmts.™

10 For assessnent of double costs in cases raising
frivol ous argunents, see Hawki ns v. Rhode Island Lottery Gommi n,
Nos. 00-1398; 00-1660, = F.3d __ , slip op. at 3 (1st Crr.
Jan. 31, 2001).
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